The Federal Maritime Commission (FMC) has recently initiated a policy of strict enforcement with regard to the granting and accepting of rebates in international shipping. In 1976, the FMC began an investigation into what was thought to be a widespread practice by carriers of paying illegal rebates on their cargo rates. 6 According to a Commission spokesman, rebating intensifies when the domestic economy of the United States is (1970 ( & Supp. V 1975 . However, that provision merely prohibits the use of any unjust or unfair device to obtain transportation at less than the rates otherwise applicable. The statutory language does not expressly include the receipt of rebates by shippers within the scope of the proscribed activity. See notes 36-40, 49 infra and accompanying text.
6. Ocean Carriers Studied by Maritime Agency for Possible Kickbacks, Wall St. J., July 19, 1976, at 3, col. 5. strong in relation to relatively stagnant foreign economies. 7 Since a strong domestic economy results in a decrease in foreign demand for American goods, carriers may be forced to travel overseas without full loads. In order to increase cargo loads, carriers sometimes offer customers kickbacks "under the table" or for deposit in foreign banks. 8 One shipper voluntarily disclosed to the FMC that it had received rebates from various carriers in order to determine whether the acceptance of rebates constituted a violation of the Shipping Act giving rise to civil liability. 9 However, in that case the corporation involved ceased its practice of accepting rebates voluntarily, rather than in response to an enforcement action by the FMC. 10 
I. GRANTING AND ACCEPTING OF REBATES IN THE FIELD OF INTERNATIONAL SHIPPING
In January, 1977, Sea-Land Service, a subsidiary of R.J. Reynolds Industries, Inc., agreed to pay a $4 million civil penalty in a settlement with the FMC of charges involving illegal rebates to shippers, the largest settlement reached in the history of any transportation regulatory agency. 11 In addition to the monetary penalty, Sea-Land agreed to pay the government all of the proceeds it received from rebates and to set up new procedures to prevent such violations from recurring. 12 At the time the Sea-Land settlement was announced, the Commission indicated that enforcement actions against other carriers and shippers were planned. 13 Several months later, a $340,000 civil penalty was paid by Sony Corp. and its U.S. subsidiary in settlement of FMC charges that Sony had received kickbacks from carriers. 14 The FMC plans to institute further enforcement actions against both foreign and domestic shippers and carriers suspected of participating in illegal rebating schemes. 15 The Commission is currently investigating approximately eighteen foreign-flag carriers for pos- sible rebating violations. 16 In addition, the FMC has referred charges of extensive illegal rebating by a foreign carrier to the Justice Department for the institution of either civil or criminal proceedings. 17 N In addition to its stepped-up enforcement efforts, the FMC may soon be equipped with more powerful enforcement tools. The House Merchant Marine and Fisheries subcommittee is presently engaged in efforts to draft new legislation that would impose more stringent sanctions upon shippers and carriers involved in rebating in the foreign trades. 18 The pending bill 19 would empower the FMC to close United States ports to carriers defying commission orders and would grant a limited form of amnesty or immunity from prosecution to those carriers or shippers who volunteer information with respect to illegal rebates and other Shipping Act offenses. 20 Thus far, the companies that have been subject to FMC investigations have opted to pay their fines rather than resort to litigation. 2 1 Yet, when the matter is eventually litigated, it is not at all certain that the Commission's position favoring the liability under the Shipping Act of a shipper who accepts a rebate will prevail. Persuasive arguments have been made in opposition to such a construction of the statute 22 and these arguments are The Justice Department may be asked to prosecute carriers for conspiring to violate the anti-rebating statute. Conspiracy to commit an offense against the United States is expressly forbidden by statute. 18 U.S.C. § 371 (1970) . Richard Bank, the director of the State Department's Office of Maritime Affairs, has refused to give any assurance to foreign governments that their carriers will not face criminal prosecution in the United States even if they comply with FMC orders. Sea-Land Rebating: To Prosecute or Not, supra note 16 at 17, col. 7. However, it should be noted that there have been no prosecutions of parties for conspiracy to violate the Shipping Act by the Justice Department since 1972. Id.
There is some question as to whether the Jtstice Department has jurisdiction to prosecute for conspiracy in view of the fact that the rebating provisions of the Shipping Act carry only civil penalties, 46 U.S.C.. § 815 (Supp. V 1975); 46 U.S.C. § 817(b)(3) (1970) , and the matter is supposed to be within the exclusive jurisdiction of the FMC. supported by the lack of any explicit provision for shipper rebate liability. However, the FMC's position would appear to be the most equitable, as well as the construction most consistent with the perceived congressional intent underlying the enactment of the Shipping Act. 23 This Note will examine the legislative history and judicial opinions interpreting the applicable provisions of the statute in an attempt to resolve the ambiguity inherent in the statutory language. The possible resolution of the matter by the FMC through the use of its power to issue rules and regulations will also be considered. Finally, in view of the close parallel between the Shipping Act and the Interstate Commerce Act, analogous provisions of the latter statute also will be examined. The conclusion reached is that in order for the Shipping Act's goal of uniformity of treatment for all shippers and carriers to be realized, shippers must be held strictly liable for accepting rate rebates.
II. AMBIGUITY IN THE APPLICABLE PROVISIONS OF THE SHIPPING ACT OF 1916
The Constitution grants to Congress the power "to regulate Commerce with foreign Nations, and among the several States.' '24 It was pursuant to this authority that Congress enacted the Shipping Act of 1916.25 The Shipping Act is a pervasive regulatory scheme, vesting in the FMC an extremely broad range of regulatory powers, particularly with regard to shipping in foreign commerce. 26 The primary purpose of the Act is to achieve uniformity of treatment among both carriers and shippers. 27 (1966) . Included within the broad scope of the Shipping Act's regulatory scheme are specific provisions dealing with deferred rebates and retaliation or discrimination against any shipper. 336 F.2d at 658.
27. 336 F.2d at 662. The Senate Report states that "water carriers should be required to charge equal rates to all shippers irrespective of the volume of freight offered for shipment." S. REP. No. 689, 64th Cong., Ist Sess. 10 (1916). One court has interpreted the legislative history as follows:
The hearings and the Committee reports show that Congress was concerned both with protection of carriers against unscrupulous shippers, and of honest shippers against unscrupulous competitors, acting independently, or in collusion with a carrier.
We'conclude that, while Section 16 covers the situation where the carrier is deceived or defrauded, it is not so limited.
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quently, the statute contains numerous provisions intended to limit competition 28 by preventing rate discrimination.
29
The Shipping Act requires that common carriers by water engaged in foreign commerce file tariffs with the FMC setting forth the one and only rate to be charged and collected for transportation services on all established routes. These records are to be kept open for public inspection. 30 Once the tariff has been properly filed with the FMC by the carrier, the public is deemed to have received constructive notice of all its terms and of all (1966) . The purposes underlying the enactment of the Shipping Act may be contrasted with those leading to the passage of the antitrust acts.
[Tihe congressional objectives in the passage of the Shipping Act were entirely different from the objectives designed to be obtained through the antitrust acts. In the case of the latter, the congressional purpose was, as has been so often noted, to preserve, protect and enforce full and free competition. But the legislative history of the Shipping Act discloses that Congress had in mind in that enactment a very different objective due to the special problems of shipping lines in foreign trade which called for a special and different mode of regulation than that provided by the antitrust laws. The Alexander Report which led to the enactment of the Shipping Act, discloses that the object of the Act was to permit a controlled system of agreements designed to limit competition. 336 F.2d at 660 (emphasis in original).
29. See, e.g., 46 U.S.C. § § 812, 813a, 815, 816, 833a (1970) . The statute's prohibitions against discrimination may not be avoided through the use of individual contracts between carriers and shippers. The power of Congress to regulate is said to include the right to control the contract power of the carrier, to the extent that the public interest requires such limitation. Thus, the provisions of the statute are read into the contract and become a part of it. Shippers retain their freedom to contract with the carrier, but they are subject to the statutory rule that prohibits discrimination. policy of strict enforcement has been applied to the federally approved tariffs, and the specified rate must be charged and paid even in cases of mistake and without regard to a contrary intention by the parties involved.
33
The courts have recognized that such a strict interpretation may have quite harsh results, and may even require decisions contrary to well established principles of equity. However, the strict interpretation is considered essential "in order to effectuate the congressional scheme against rebating and collusive pricing." 34 It is believed that permitting exceptions to the rates established by tariff would constitute an open invitation to rebates and other unfair practices. 35 Section 18(b)(3) of the Shipping Act provides: No common carrier by water in foreign commerce or conference of such carriers shall charge or demand or collect or receive a greater or less or different compensation for the transportation of property or for any service in connection therewith than the rates and charges which are specified in its tariffs on file with the Commission and duly published and in effect at the time; nor shall any carrier rebate, refund or remit in any manner or by any device any portion of the rates or charges so specified, nor extend or deny to any person any privilege or facility, except in accordance with such tariffs.
36
A civil penalty of up to $1,000 for each day the violation continues is imposed upon "whoever" shall violate this provision." Although the language indicates that the penalty is theoretically applicable to any person committing a violation, the wording of the substantive offense, which refers only to carriers, makes it clear that shippers will not be subject to such a fine.
Another provision of the Shipping Act which deals specifically with rebates is section 14. Under that section, common carriers are forbidden to grounds for affirmative relief, but only the attempted enforcement of such a tariff. Any carrier violating this section is guilty of a misdemeanor, and may be subject to a fine of up to $25,000 for each offense. 40 Again, however, the punishment is, by its terms, specifically applicable to carriers only. Thus, it would appear that the two provisions of the Shipping Act addressed specifically to rebates are not applicable to shippers accepting such rebates. These two sections of the statute deal merely with the civil or criminal liability of a common carrier who grants or pays a rebate to a shipper. It could be argued that, by not including a provision in the statute prohibiting shippers from accepting rebates and by failing expressly to mention the matter in the legislative history, Congress evidenced an intent to exempt shippers from liability. On the other hand, it is conceivable that the Congress simply felt that if rebates were eliminated as a lawful alternative, powerful shippers controlling a large volume of cargo would be deprived of any coercive influence that might enable them to demand rebate clauses in their transportation contracts with carriers. In the event of a violation of the rebate prohibition, it may have been believed that the shipper's liability was adequately provided for in other sections of the Shipping Act. 4 It should be noted that the opening section of the Shipping Act 42 is devoted to a listing of definitions of terms to be used in the interpretation of the remainder of the statute. The drafters were careful to include statutory definitions of such crucial terms as "common carrier by water," "common carrier by water in foreign commerce," and "common carrier by water in interstate commerce." 43 However, at no point is the term "shipper" either explained or defined. 44 This omission has prompted courts to rely on the 38. The term "deferred rebate" is defined as a return of any portion of the freight money by a carrier to any shipper as a consideration for the giving of all or any portion of its shipments to the same or any other carrier, or for any other purpose, the payment of which is deferred beyond the completion of the service for which it is paid, and is made only if, during both the period for which computed and the period of deferment, the shipper has complied with the terms of the rebate agreement or arrangement. 43. The term "common carrier by water" is said to include both common carriers by water in foreign commerce and those in interstate commerce. Common carriers by water in foreign commerce are those engaged in the transportation by water of passengers or property between the United States and a foreign country, in either the import or export trade. A common carrier by water in interstate commerce is one engaged in such transportation on the high seas or the Great Lakes on regular routes between two United States ports. Id.
44. In addition, shippers are not included within the definition of the term "other person subject to this chapter," which is said to encompass those in the business of forwarding or accepted common law meaning in considering whether a particular party may be properly classified as a shipper. 45 Arguably, the failure to include "shipper" within the list of defined terms might serve as a general indication that the sanctions of the Shipping Act were not intended to apply to shippers. But such an argument is far from conclusive, and it might be asserted with equal force that the drafters simply considered the common law definition to be adequate. Support for the latter theory is found in the fact that the courts have also found it necessary to rely on the common law test in defining "common carrier,"46 although that term is certainly one of great significance in the application of the Act as a whole. Nonetheless, in view of the lack of any express prohibition directed toward shippers, one court has stated that it is doubtful whether shippers were intended to be subject to the Shipping Act at all. 4 7 However, that opinion was written prior to the enactment of provisions dealing explicitly with violations by shippers 48 and has thus been refuted as a general proposition.
In the entire Shipping Act, there is only one provision which, rather than simply holding the carrier responsible, imposes liability upon a shipper who obtains transportation for property at less than the filed tariff rate. Discriminatory acts by a shipper are prohibited by section 16, which states:
It shall be unlawful for any shipper, . . . or any officer, agent, or employee thereof, knowingly and willfully, directly or indirectly, by means of false billing, false classification, false weighing, false report of weight, or by any other unjust or unfair device or means to obtain or attempt to obtain transportation by water for property at less than the rates or charges which would otherwise be applicable.
49
Any violation of this provision is deemed to be a civil offense carrying a penalty of as much as $5,000 for each violation. 5 " Thus, the statute clearly does contemplate that shippers may be sanctioned for behaving in a way that is detrimental to the objectives sought to be achieved through the statute. 5 1 furnishing warehouse or other similar terminal facilities in connection with a common carrier by water. Id. The question that must be resolved is whether the acceptance of a rebate may be seen to constitute a means or device for obtaining transportation at a lower rate than the published tariff, in contravention of section 16.
In Hohenberg Brothers v. Federal Maritime Commission,52 the court held that since a rebate granted on the basis of false claims is similar in nature to a "false billing" or a "false classification," 53 such a rebate would constitute an "unjust or unfair device or means" within the scope of section 16. 54 But not every rebate will be similar in nature to one of the specific offenses enumerated in the statute. In order to hold the shipper liable in those cases, it will be necessary to determine that the general proscription against the use of any unfair device or means for obtaining transportation at less than the lawful rate prohibits the acceptance of any rebate.
Logic would indicate that a rebate certainly should qualify as such an unlawful device. As noted above, the tariff, once filed, is said to bind both the carrier and the shipper with the force of law. 55 Furthermore, the carrier is expressly prohibited from granting any rebates to shippers. 56 It is well settled that a primary purpose for enacting the Shipping Act was to achieve uniformity of treatment among shippers. 57 This goal can be achieved only if all shippers are required to pay the same rates for transportation of the same types of property. Because rebates are designed to refund to the shipper a portion of the established price, their effect is to enable certain shippers to transport their goods at a price lower than that set in the tariff. Clearly then, acceptance of a rebate ought to be unlawful if the stated purpose of the statute is to be effectuated.
[It] provides that it shall be unlawful for any common carrier by water, .. to allow the transportation of property at less than the regular rates then in force by the common carrier by means of false billing or other misclassification of freight, false claims, etc. Thus it will be seen, that while the carrier is prohibited from allowing favoritism or partiality as among competing shippers, the carrier itself is afforded no protection against the practice of an unscrupulous shipper, forwarder, broker, or other delivering goods to the carrier for transportation in deliberately misclassifying packages of freight for the purpose of obtaining a lower transportation rate at the expense of the carrier.
The Senate measure, therefore, strengthens this portion of the Shipping Act of 1916, and goes further in providing that such a practice shall neither be engaged in by a common carrier by water nor by any shipper, . . . thereby effectually removing the means left open to dishonest shippers or consignees whereby they may take advantage not only of their competitors who do not indulge in the practice of false billing and misclassification in order to receive a lower transportation rate for their freight, but also of the carrier itself by depriving the carrier of a rightful source of revenue. One of the elements of liability under section 16 is that the action must be taken knowingly and willfully. 5 If the offense consists of the use of an unfair device other than those specifically mentioned, the requirement would appear to be that the shipper must have had knowledge of its legal duty to pay the charges set in the tariff, and that the shipper willfully proceeded to use the unfair device in order to obtain transportation at a lower rate. Since the shipper is deemed to have received constructive notice of the information contained in a tariff when it is filed by the carrier with the FMC, 5 9 and since the shipper is presumed to know the law as stated in the Shipping Act, 6° so long as the shipper is cognizant of the probable effect of the unfair device, the requirement that it act knowingly should present no real difficulty in holding the shipper liable under section 16. Thus if the shipper in fact knowingly obtains transportation at a cost lower than the filed rate, a court may readily find that the shipper intended to do so, and that therefore the act was willful.
A second requirement of section 16-that the device be "unjust or unfair"-is not so easily met. There is some authority for the view that not all rebates fall within the proscription of section 16. In United States v. Peninsular & Occidental Steamship Co. 6 1 the court held that if no attempt was made to conceal the rebate and if the rebate was accepted under circumstances permitting competitors to ascertain that such a procedure had been followed, the shipper would have committed no offense under section 16.62 Although the court did not furnish detailed analysis, the decision apparently turned on the phrase "unjust or unfair." While a rebate is obviously a means by which one shipper might obtain transportation for less 58 . See text accompanying note 49 supra. In a case involving false classifications, one court held that the statute was violated only if the false classification, which was used to obtain transportation of shipments at unauthorized low rates, was made knowingly and willfully. than the price quoted to his competitors, the court believed the rebate should not be considered unfair if the fact of the rebate is open to public scrutiny; in such cases, the court felt that market pressures from competing shippers would be sufficient to alleviate any possible unfairness. 6 3 However, it is not likely that rebates would ever be granted openly since the carrier would find it necessary to conceal the rebate in some way in order to avoid section 14 or section 18(b)(3) liability, 64 and this concealment would be sufficient to establish the shipper's liability under section 16. Thus, a shipper who is powerful enough to demand rebates from a carrier, thereby disadvantaging its competitors, is also apt to incur liability for this unfair use of its bargaining power. Because of this, the Peninsular limitation would have little effect in most cases. 65 More importantly, restricting the applicability of section 16 to those situations where there has been an attempt to conceal the fact of the rebate is clearly inconsistent with the purpose of the Shipping Act to eliminate rebating, rate discrimination and collusive pricing, 66 or with the strict enforcement policy that has been applied to the requirement that the full 63. The court relied heavily on an opinion by Judge Learned Hand construing identical language contained in the second paragraph of § 16, which forbids carriers to allow any person to obtain transportation for less than the established rates through the use of such a device. According to Judge Learned Hand,
[t]he law did not forbid all concessions to a shipper; apparently it assumed that if these were above board, and known or ascertainable by competitors, the resulting jealousies and pressure upon the carrier would be corrective enough. But it did forbid the carrier to grant such favors, when accompanied by any concealment. Prince Line, Ltd. v. American Paper Exports, Inc., 55 F.2d 1053, 1055 (2d Cir. 1932), quoted in 208 F.Supp. at 958.
On a motion for reargument, the court in Peninsular considered the situation where a shipper and a carrier act in conjunction to deceive other shippers through the use of unfair devices. The court recognized legislative history indicating an intent to protect innocent carriers from being defrauded by a shipper, but rejected the argument that only the carrier would be liable. 208 F. Supp. at 958-59. In reaching this decision, the court relied on a house report stating that the practice of obtaining transportation at a lower rate is forbidden to both the carrier and the shipper. Competing shippers are protected from dishonest shippers, but this protection also extends to the carrier itself. Id. at 959 n.1 (citing H.R. Rsp. No. 2205, 74th Cong., 2d Sess. 2 (1936)).
64. See notes 36-40 supra and accompanying text. 65. Although the proposition that shippers may be held strictly liable under § 16 for accepting a rebate appears unexceptionable, one court has refused to accept an interpretation requiring strict liability. In the Hohenberg Brothers case, the court stated:
Hohenberg has argued that we cannot affirm the Commission unless we hold that obtaining a lower rate, without more, constitutes a violation of Section 16. We hold no such thing. Hohenberg's actions in this case went well beyond a mere public request that it be granted lower rates. We affirm because of the way in which lower rates were obtained, not because of the mere fact that they were. 316 F.2d at 385. But this need not be interpreted as an absolute rejection of the notion of strict liability. Because the defendant's actions were found to be the equivalent of false billing, the element of concealment was present. Thus, it was not necessary for the court to go beyond the Peninsular decision in order to include rebates unaccompanied by acts of concealment.
66. See notes 27, 34 supra and accompanying text.
tariff rate be charged to each shipper. 67 Both of these factors would indicate that a broader construction of section 16 is more appropriate. The courts should not have to depend on ordinary market pressures to correct, over a period of time, the inequalities in effective rates charged to competing shippers. The "plain meaning" approach to statutory interpretation does not necessarily yield the proper result, and, as one court has observed, "Judge Learned Hand was not preaching novel doctrine when he instructed years ago: 'There is no surer way to misread any document than to read it literally."'68 This was thought to be especially true when a literal reading produced an anomalous result.
69
It should be noted that the Peninsular approach may make considerable sense when applied to interstate commerce. The provision of the Shipping Act governing rates to be charged by carriers in interstate commerce merely requires that the maximum rate be filed, and that just and reasonable rates be enforced. These carriers are forbidden to collect a greater compensation for such transportation services. 70 Apparently, ordinary market pressures were considered sufficient to insure the equitable treatment of shippers with respect to transportation in interstate commerce. Because a rebate involves the collection of a lesser amount than the filed rate, it is only in cases of attempted concealment that a rebate might be regarded as a violation of the requirement that rates charged by a carrier be "just."
However, the filing requirement is quite different for carriers engaged in foreign commerce. The carrier in foreign commerce must file with the FMC, not a maximum rate, but one single rate to be charged for all transportation between United States and foreign ports. 71 Section 18(b)(3) prohibits a carrier in foreign commerce from collecting either more or less than the rate set forth in the filed tariff for transportation services, and rebates not included in the rate schedule are expressly forbidden. 72 Thus, in the context of foreign commerce, there is no indication of a legislative intent to leave the enforcement of equal treatment for all shippers to the normal pressures of the market. In view of this difference in the language of the 
74
Regardless of whether the ambiguity in the statute is resolved in favor of liability on the part of a shipper who accepts a rebate, a shipper who induces a carrier to pay a rebate also may be prosecuted as an aider and abettor in the commission of a crime. 75 The prosecution would be based on a statute that provides that any person who aids and abets or induces an offense against the United States is punishable as a principal. 76 Under the ,statute, the common law distinctions between principals and accessories are eliminated and all parties are made subject to the same liability, regardless of whether the offense is a felony or a misdemeanor. 77 A person charged with aiding and abetting will be punishable as a principal if he consciously shares in a criminal act, even in the absence of an actual conspiracy. 78 In order to establish the offense, the government is merely required to show 73. In Peninsular the government had alleged that the defendant had used unjust means to obtain transportation at less than the rate filed by the carrier with the FMC. However, the court did not address the differences in the filing requirements imposed upon carriers in foreign as opposed to interstate commerce. On the motion for reargument, the court indicated that it was not concerned with any comparison between the treatment accorded to various shippers by the carrier. Its concern was only with the "disequality between the rates at which defendants obtained or attempted to obtain transportation, and the rates that 'would otherwise be applicable.'" 208 F. Supp. at 959 (quoting 46 U.S.C. § 815 (1970)).
74. It should be noted that the Shipping Act does not prevent a shipper from seeking a more favorable rate. In this regard, he is restricted only by the statute's prohibitions against preference, prejudice and discrimination, and by the requirement that the means employed by the shipper not be unfair or unjust within the meaning of § 16. Thus, it has been said that the basic purpose of § 16 is "to insure adherence by a carrier to his publicly announced rates, not to foreclose any change in those rates at the behest of an individual shipper." Carriage of Military Cargo, 1967 Am. Mar. Cas. 443, 461 (F.M.C. 1967).
In a senate report containing recommendations relating to water carriers engaged in foreign trade, it was stated:
It is not the purpose of this recommendation to prevent steamship lines from promptly lowering their rates to meet competitive conditions and thus to favor American exporters, who, in competing with foreign markets, often find it necessary in order to close their contracts to have quoted an immediate and favorable rate; but the purpose of the law should be to protect the shipper against any unreasonable high rate with which the combination lines may have within their power, by virtue of their agreements and conference arrangements, arbitrarily to impose in the absence of Government supervision and control. S. REP. No. 689, supra note 27, at 10. Thus, it is not expected that the tariff rate will never be changed. The statute is merely intended to prohibit certain favored shippers from paying a lower rate while the tariff rate ostensibly remains in effect. some affirmative participation by the person charged which at least served to encourage the perpetrator. 79 Naturally, in order for the shipper to be exposed to such liability, the carrier would have to have committed a criminal offense. A violation of section 14 of the Shipping Act 80 is a criminal misdemeanor, and thus could subject both the carrier and shipper to liability. However, the offense described in section 18(b)(3) 8 1 merely subjects the carrier to civil liability. Therefore, the aiding and abetting statute would not be applicable in cases arising under that provision.
I.
POSSIBLE RESOLUTION OF THE AMBIGUITY BY THE FMC
It is conceivable that the FMC could resolve the ambiguity in the statute with regard to a shipper's liability for the acceptance of a rebate through the exercise of its authority to establish and enforce regulations. The FMC is empowered by the Shipping Act to make such rules and regulations as may be necessary to carry out the other provisions of the statute. 8 2 Such an express delegation of rulemaking power should be construed to grant the agency the authority to establish regulations and substantive rules that are reasonable in light of the purposes of the enabling legislation., 3 Thus, it appears that the FMC could resolve the issue of a shipper's liability by promulgating a regulation holding the acceptance of a rebate by a shipper that enables it to obtain transportation for less than is provided in the tariff to be a violation of section 16. A substantive regulation of this type would be consistent with the purposes of the Shipping Act in that it would promote uniformity in the treatment of both carriers and shippers, prevent discrimination and discourage rebating. 84 In addition, such a regulation would be 79 Authority to issue such rules is consistent with the broad legislative purposes underlying the establishment of regulatory commissions. See B. SCHWARTZ, supra at § 56, at 150. The exercise of that rulemaking power represents an appropriate means of effectuating those goals because it would enable the commissions to function more efficiently and would serve to bring about more uniform results in particular cases. Id. 84 . See notes 27-29 supra and accompanying text.
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reasonably related to the purposes of the enabling legislation; the statutory language is simply too ambiguous to provide effective enforcement. A regulation such as this which does not exceed the authority of the agency's generic statute assumes the force of law, and would be applied by the courts as if it were a part of the statute under which it issues. 85 As an alternative to issuing a substantive regulation, the FMC could promulgate an interpretative rule 86 clarifying the applicability of section 16 to rebates. The Commission would be acting within its authority in defining the term "unfair device" to include the acceptance of a rebate that enables a shipper to obtain transportation for less than the filed rate, regardless of the presence or absence of an act of concealment. Such a clarification is arguably necessary in order to insure the uniform application of the provision.
In addition to its rulemaking power, the Commission is authorized to investigate alleged violations of the Shipping Act and to issue appropriate orders regarding any practice requiring FMC approval. 87 The FMC possesses primary jurisdiction over persons subject to the Shipping Act and is responsible for obtaining and enforcing compliance with its provisions. 88 In this capacity, the Commission's function is to interpret and apply existing statutory provisions, rather than to promulgate new regulations. Deference will be paid to agency decisions involving matters within the agency's special expertise. 89 This is particularly true where, as in the case of the FMC, the interests of foreigners are affected 9° and there is thus a greater than usual need for consistency and uniformity of interpretation. As one court observed: Congress, in setting up this elaborate system of controlled cooperation in respect to rates, shipping conditions, and other matters relating to carriers in foreign trade, and committing its regulation and enforcement to a special commission, contemplated that this commission would become familiar with the problems of foreign water-borne commerce and develop considerable expertise in connection therewith. The Act lists many standards whose application requires more than ordinary familiarity with ocean transportation.
91
For these reasons, the principle is now well established that an initial submission to the federal agency will be required in cases raising issues of fact which demand an understanding of a specialized subject matter beyond the conventional experience of judges, and in cases requiring the exercise of administrative discretion. 92 In order to achieve more uniform and consistent regulation of the industry, preliminary resort to the agency for a determination of the facts is necessary even in those situations where the facts will later serve as a basis for a judicial determination of legal consequences. 93 Despite this, one court has ruled that a violation of that portion of section 18(b)(3) which forbids a carrier to accept a lesser price than the tariff rate, is not a matter requiring the special expertise of the FMC. 94 It was the defendant's contention in that case that in deference to the Commission's expertise in the field of tariff interpretation and administration the court should refrain from taking further action until proceedings could be instituted before the FMC. 9 s This argument was rejected, and it was held that preliminary resort to the FMC was not required. 96 It was noted that administrative proceedings 97 are not a prerequisite to a civil action by the United States under section 18(b)(6) 98 102. The standard used by courts in reviewing agency decision lends further support to the view that these matters are appropriate for an initial agency determination. Under § 10(e) of the Administrative Procedure Act, a reviewing court may set aside an agency's findings and conclusions if they are found to be arbitrary, capricious, an abuse of discretion, or unsupported by substantial evidence. 5 U.S.C. § 706 (1970); Consolo v. Federal Maritime Comm'n, 383 U.S. 607, 619 (1966). According to the Supreme Court, Congress had several definite motives in adopting this standard of review: the reviewing courts were to be relieved of the time consuming task of weighing the evidence, the expertise of the administrative tribunal would be given effect, and uniformity of interpretation would be promoted. Id. at 620-21.
103. 348 F.2d 756 (D.C. Cir. 1965). That case dealt with a procedural matter, i.e., the power of the FMC to inspect business records. Such power was expressly conferred on the ICC but not mentioned with regard to the FMC by the Shipping Act. According to Chief Judge Bazelon, " [w] here Congress has consistently made express its delegation of a particular power, its silence is strong evidence that it did not intend to grant the power." Id. at 758. [Vol. 1978:224 procedural authority of the FMC, the court would also impose limits on the Commission's substantive powers. According to the court, the FMC is empowered to adopt only those rules necessary for the substantive regulation required by the Shipping Act, and this power is not to be exercised in such a manner as to place an unequal burden on United States carriers in relation to their foreign competitors. 104 Despite the court's concern, a clarification of the applicability of section 16 to rebates does not appear to pose any danger to the delicate competitive balance in the international shipping industry. The susceptibility of American shippers to regulation by the FMC has already been established. A clarification of the meaning of section 16 would merely serve to enhance the uniform application of the statute. Domestic carriers are prohibited from allowing such rebates by several provisions of the Shipping Act.105 The prohibitions are also applicable to foreign carriers. Under section 14a, a foreign carrier may be refused the right of entry into any United States port until the violation ceases.1 t 6 The FMC is granted the authority to determine whether a foreign carrier has violated the statute's prohibition against the granting of deferred rebates. 107 While the FMC would appear to be the most appropriate body to ascertain the proper application of section 16 to shippers' receipt of rebates, it has not yet exercised its rulemaking power to set forth guidelines to be used in determining the applicability of this particular provision. Instead, it has sought to achieve the desired uniformity of treatment for shippers through the use of settlement agreements, under which shippers have voluntarily agreed to pay fines.1 08 Although the resolution of the ambiguity in section 16 by the FMC, either by regulation or by order, is both logical and supported by ample authority, one court has held that the Commission lacks authority to regulate the conduct proscribed in section 16. United States v. American Union Transport, Inc. 109 involved alleged violations by a carrier of that portion of section 16 that makes it a misdemeanor for a carrier to allow any person to obtain transportation at less than the regular rate by any unfair device. n 0 104. Id. at 759-62. The Shipping Act contains an express prohibition addressed to common carriers by water in foreign commerce against the collection of any rate which is unjustly prejudicial to exporters of the United States as compared with their foreign competitors. 46 U.S.C. § 816 (1970 Although the court recognized the FMC's power to determine the reasonableness of rates charged by carriers,"' it felt that section 16 merely addressed itself to prohibiting evasions of the established rates. Because such conduct is specifically prohibited by the statute, the court believed there was no need for special expertise, and the FMC was seen to possess no authority to regulate in this area. 112 Apparently, this conclusion was founded upon the court's observation that the Shipping Act contains no explicit grant of power to the FMC that would enable the agency to determine whether a violation of section 16 has occured. 11 3 However, such a conclusion is inconsistent with the court's earlier citation to several provisions of the Shipping Act that empower the FMC to investigate any violation of the statute-including section 16-and to issue an order to remedy any violation found to exist after a hearing.
14
The validity of the American Union Transport decision and its applicability to that part of section 16 which provides that a shipper may not obtain transportation at less than the tariff rate by any unfair device is subject to serious question. 115 The major issue in the case was whether the FMC has exclusive jurisdiction over section 16 violations. Thus, once the court determined that it at least had concurrent jurisdiction with the agency, its Second, to allow any person to obtain transportation for property at less than the regular rates or charges then established and enforced on the line of such carrier by means of false billing, false classification, false weighing, false report of weight, or by other unjust or unfair device or means.
Whoever violates any provision of this section shall be guilty of a misdemeanor punishable by a fine of not more than $5,000 for each offense. 1975) ), and the provision was changed to provide for a civil remedy.
The current § 16 imposes criminal sanctions upon carriers granting unreasonable preference to any particular person or locality, or inducing an insurance company not to give a competing carrier as favorable a rate of insurance. A corresponding civil penalty is applied to both shippers and carriers engaging in the use of unfair devices to enable a shipper to obtain transportation at less than the lawful rate. 46 U.S.C. § 815 (Supp. V 1975).
11I. Sections 17 and 18 authorize the FMC to determine the reasonableness of a carrier's rates and practices, and to prescribe reasonable and just rates and regulations. 115. A separate violation of § 16 was charged against the shipper for using false measurements and false billing to obtain transportation at less than the rate otherwise applicable. However, the court's decision deals merely with the carrier's motion for dismissal of the information on the ground that the FMC had exclusive, primary jurisdiction. 232 F. Supp. at 701.
further statements concerning the Commission's powers became dicta. Moreover, there is a clear indication that its dicta was overly broad.
The carrier in the case argued that its conduct in knowingly accepting false measurements supplied by the shipper was not specifically prohibited by section 16 and that if such behavior is to constitute an offense under that provision, it would have to fall within the purview of the general prohibition against the use of "any other unjust or unfair device or means" to obtain transportation at less than the established rate.' 16 It was the carrier's contention that the special expertise of the FMC should be consulted in order to determine whether the general language of section 16 should be applied to this particular offense. 117 This theory was rejected by the court on the ground that the proper interpretation of the statute's intent presented only a question of law. The court believed itself to be as capable as the FMC to determine the meaning and intent of the statute. 118 But even if the court is correct in this matter, it is not clear that its reasoning should be extended to cover the application of section 16 to rebates.
The false measurements with which the court was concerned are essentially equivalent to false billing, which is specifically prohibited by the statute. Thus, even if the court is competent to make this comparison and determine that false measurements are "unfair devices," it still may not be equally competent to determine whether a rebate should similarly fall within that category. Rebates have no analogue in the statute's list of specifically enumerated offenses; the special expertise of the FMC is required to gauge the effects of the practice on competing shippers in foreign commerce. The, dicta of American Union Transport should not be seen to preempt the FMC from assuming jurisdiction to act, either by rule or order, to clarify the existing ambiguity in section 16. Even if the courts are not willing to defer to the exclusive jurisdiction of the Commission, the principle of concurrent jurisdiction should be recognized. In view of the FMC's specialized expertise, the wisdom of any decision that would deny the agency a role in the interpretation of the Shipping Act is questionable.
IV. COMPARISON WrTH E INTERSTATE COMMERCE ACT
The Shipping Act was passed by Congress with the intent that it would parallel in its own field the regulation of commerce provided under the Interstate Commerce Act. 119 It was expected that the comprehensive Ship- ping Act would stand in the same position with respect to common carriers by water as that held by the Interstate Commerce Act in relation to interstate carriers by land. Because the Interstate Commerce Act had already been in effect for a substantial period of time, the application of its provisions to a wide variety of situations had been the subject of numerous judicial opinions. 120 In view of the similarities between the two statutes, the Supreme Court observed:
In its general scope and purpose, as well as in its terms, that act [the Shipping Act] closely parallels the Interstate Commerce Act; and we cannot escape the conclusion that Congress intended that the two acts, each in its own field, should have like interpretation, application, and effect. It follows that the settled construction in respect of the earlier act must be applied to the later one, unless, in particular instances, there be something peculiar in the question under consideration, or dissimilarity in the terms of the act relating thereto, requiring a different conclusion.' 2 '
Thus, it is only in those instances where the unique problems of transportation by water require specialized treatment that the traditional concepts commerce act, the difference is not so radical that the administration and enforcement provisions of the latter act and the nearly 30 years' experience of the Interstate Commerce Commission cannot be adapted with slight modifications to the purposes of this bill. S. REP. No. 689, supra note 27, at 12. The Interstate Commerce Act is applicable to common carriers engaged in the "transportation of passengers or property wholly by railroad, or partly by railroad and partly by water when both are used under a common control, management, or arrangement for a continuous carriage or shipment" from one state to another or from the United States to or from a foreign country, but only insofar as such transportation takes place within the United States. 49 U.S.C. § 1(1) (1970). It is not applicable to transportation wholly within one state. Id. § 1(2).
120. See, e.g., Consolo v. Federal Maritime Comm'n, 383 U.S. 607 (1966); United States Navigation Co. v. Cunard S.S. Co., 284 U.S. 474 (1932) . In Consolo, the Court held that if the Interstate Commerce Act allowed a shipper to bring a direct review proceeding to challenge the adequacy of a reparation award granted by the ICC, then a similar action should be permitted to challenge an award issued by the FMC, subject only to any special provisions applicable to maritime cases. Id. at 613. Another court observed that the Interstate Commerce Act allowed carriers the right to recover the full transportation charges specified in the approved tariff, despite an agreement to transport the cargo at a lesser rate. Maritime Serv. Corp. v. Sweet Brokerage De Puerto Rico, Inc., 537 F.2d 560, 562 (lst Cir. 1976 ). This right to recover had been inferred from an express requirement that the carrier charge only the established rate, and from the congressional policy against unjust discrimination. Because a similar congressional policy against discriminatory rates is found in the Shipping Act's requirement that carriers enforce the filed tariff, it was held that the same inferences should be drawn to give the carrier a right to recover under the Shipping Act. governing domestic common carriers will not be regarded as applicable to international commerce by water. 122
The similarities between section 16 of the Shipping Act and section 6(7) of the Interstate Commerce Act 123 were noted in Prince Line, Ltd. v. American Paper Exports, Inc. 1 24 The court acknowledged the numerous judicial opinions construing this provision of the Interstate Commerce Act which have held: first, that the rate filed by the carrier is the only lawful charge,",-second, that deviation from the lawful charge is not to be allowed under any pretext, 126 third, that the carrier will not be permitted to reduce the amount payable by contract, 127 fourth, that the carrier will not be precluded by his own act or omission from enforcing payment of the full amount, 128 and finally, that because the tariff embodies the congressional policy of preventing unjust discrimination, the rate will be enforced even in cases where it works a hardship. 129 In view of the similarly explicit expression of legislative intent behind the Shipping Act, that the established rate should be the legal rate that the carrier is required to charge and the shipper is required to pay, each of these considerations was seen to apply with equal force to section 16.130
The Prince Line case dealt with that portion of section 16 that makes it unlawful for a carrier to allow any person to obtain transportation at less than the regular established rate by any unfair device or means. 13 1 These same considerations would appear to be applicable to that part of the provision that prohibits a shipper from obtaining transportation for less than the published rate through the use of an unfair device. 132 However, in Hohenberg Brothers, which considered an alleged offense by a shipper under that provision, the court refused to entertain a comparison to the The statutory language is almost identical to that found in section 16 of the Shipping Act.1 36 It is true that the Interstate Commerce Act contains an additional provision that specifically prohibits the acceptance of rebates by persons utilizing the transportation services of the carrier. 1 3 7 But the absence of a similar provision in the Shipping Act should present no obstacle to the application of the principle that similar provisions in the two statutes should be construed in a like manner. Uniform judicial construction of the Shipping Act indicates that, albeit subject to possible limitations, a shipper may be held liable under section 16 for accepting a rebate for the purpose of obtaining transportation at a rate lower than that set forth in the applicable tariff. 138 It is well established that one of the primary purposes underlying the enactment of the Interstate Commerce Act was to provide for the uniform treatment of all users of transportation services and to eliminate discriminatory practices of all types. 14 0 This aim, which corresponds to the primary purpose of the Shipping Act, 141 has been recognized by numerous courts. 142 Prior to the enactment of the Interstate Commerce Act, railroad traffic had been governed by the principles of common law which merely required that common carriers transport the property of all persons who applied and that the rates for such transportation be reasonable. Although the weight of authority favored equal charges for all persons obtaining similar services, there was some doubt under the common law as to whether carriers were required to establish uniform rates to be charged to all users for the same service. 143 It was the possibility of discrimination resulting from this ambi- In construing the statutes, the courts are instructed to consider the legislative history, and out of different possible constructions, [to] select and apply the one that best comports with the genius of our institutions and, therefore, most likely to have been the construction intended by the law-making power. Commerce, in its largest sense, must be deemed to be one of the most important subjects of legislation, and an intention to promote and facilitate it, and not to hamper or destroy it, is naturally to be attributed to Congress. applied a policy of strict enforcement to the requirement under section 6(7)
of the Interstate Commerce Act that no rate differing from the filed tariff shall be charged by a carrier. 146 In addition, patrons have been required to pay the full tariff charge regardless of initial misquotations or miscalculations of charges by the carrier. While the possibility of harsh results in individual cases is recognized, it is believed that the strict construction is necessary if the desired goals of uniform treatment of shippers and prevention of discrimination and favoritism by carriers are to be achieved. 147 The question of whether a rebate is voluntary or involuntary is considered irrelevant. Both are seen to be prohibited by the Interstate Commerce Act. 148 Once a tariff, rate or charge has been duly established in accordance with the Act, it becomes the legal rate and binds both the carrier and the shipper with the force of law. 149 All persons are charged with notice of the legal tariff rates. 150 Consequently, the shipper's knowledge of the lawful rate is presumed. 151 This construction has been applied both to section 6, which prohibits a carrier from deviating from the published rate, 152 and to section 10(3), under which shippers are forbidden to obtain transportation for less than the legally established rates. 153 To determine whether there has been a violation courts will look only to the results, not to the intent of the parties. "Any and all means to accomplish the prohibited end are banned. . . . In fact favoritism which destroys equality between shippers, however brought about, is not tolerated. '-4 There are statutory exceptions to the application of this strict liability, but they are based on the nature of the rebate rather than the state of mind of the parties. Only those discriminations or preferences that are unjust or unreasonable are prohibited. The Interstate Commerce Act "was not intended to ignore the principle that one can sell at wholesale cheaper than at retail." 155 The payment of damages by a carrier to a shipper has also been held not to constitute an illegal rebate under the Interstate Commerce Act. An offense is committed only in those situations involving an overpayment of damages. 156 shipper for the performance of services which the carrier was contractually obligated to perform.
157
The requirement stated in Peninsular that an act of attempted concealment be present in order for a rebate to be considered a violation of section 16 of the Shipping Act, 158 does not resemble these exceptions to the rule of strict liability. In the examples above, the rebates were found not to be discriminatory because they were lawfully accessible to all shippers on an equal basis. The concealment requirement of Peninsular, on the other hand, does not address the uniform availability of the rebate, but looks merely to the question of whether the fact of the rebate was ascertainable by the recipient's competitors. However, the mere fact that competing shippers may be-aware of the carrier's rebating procedure with respect to a particular shipper may not be sufficient to insure uniform treatment. The desired uniformity of treatment for shippers is obstructed in every situation where one shipper obtains transportation at a lesser rate than the tariff filed with the FMC and charged to his competitors. Thus, uniformity will be achieved only if a construction imposing strict liability for the receipt of a rebate is given to section 16 of the Shipping Act.
V. CONCLUSION
On the basis of an examination of the legislative intent underlying the enactment of the Shipping Act, a reading of the statutory scheme in its entirety and a comparison with analogous provisions under the Interstate Commerce Act, it seems quite clear that any ambiguity inherent in section 16 of the Shipping Act should be resolved in favor of an extension of liability to shippers receiving illegal rebates. Not only is this conclusion supported by logic, but it represents the solution favored by principles of equity. The granting of a rebate by a common carrier is specifically prohibited by law, and consequently, no carrier will be willing to risk incurring the civil penalty which the offense carries without some expectation of profit. Two parties-a shipper and a carrier-are necessary to the commission of the offense. It seems highly unlikely that a carrier would violate the statute in the absence of some sort of encouragement by a shipper. Thus, the most logical way to obtain-the desired uniformity of treatment for shippers and to facilitate enforcement of the statute's anti-rebate provisions would be to remove any incentive for the shipper to request rebates. As one court observed:
to require the denial of damage awards to those customers presenting legitimate complaints based upon a breach of duty by the railroad. Id. at 361.
157 The power in the United States and in the Commission to enforce the substantive provisions of the Act must carry with it the power to make such enforcement effective. Here, enforcement can be made effective only if relief is granted against the noncarrier defendants who are causing the carriers to violate the act. 5 9 It appears that the prohibition against the use of rebating procedures will become effective only when shippers as well as carriers are subjected to liability for engaging in such activity. Congress, the FMC and the courts all possess the authority to resolve the ambiguity in this manner.
159. United States v. City of Jackson, 318 F.2d 1, 9 (5th Cir. 1963) (relating to charges of race discrimination).
